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no dealings with the plaintiff and notified the business men in the community 
that, unless they withdrew their custom from the plaintiff, they might expect 
labor trouble with their own employees. The plaintiff brought suit to enjoin 
these practices. Held, that the defendant union should be enjoined from 
violating the plaintiff's "free liberty to contract." Auburn Draying Co. v. 
Wardell (1919, N. Y.) 124 N. E. 97. 

An individual is privileged to withdraw his patronage from anyone he wishes, 
but he may not go farther and, by threats or intimidation, induce third parties 
to cease their dealings. Peek v. Northern Pacific R. R. (1915) 51 Mont. 295, 
152 Pac. 421; Krigbaum v. Sbarbaro (1913) 23 Calif. App. 427, 138 Pac. 364. 
He may not even carry out his purpose by setting up a rival business to 
attract customers where his motive is to maliciously destroy a settled business 
and not to engage in honest competition. Tuttle v. Buck (1909) 107 Minn. 
145, 119 N. W. 946; Boggs v. Duncan-Schell Furniture Co. (1913) 163 Iowa, 
106, 143 N. W. 482. The same principles apply to a labor union's attempts to 
boycott a hostile business. The members of a union are privileged to com- 
bine in an agreement to cease dealing with the enemy. Wilson v. Hey (1908) 
232 111. 389, 83 N. E. 928; Mills v. U. S. Printing Co. (1904) 99 App. Div. 
60s, 91 N. Y. Supp. 185. Such action is known as the primary boycott and 
the privilege to pursue it rests upon exactly the same grounds as the analogous 
privilege to go on strike. Martin, The Modern Law of Labor Unions (1910) sec. 
71. But when the union goes farther and attempts to induce outsiders to act 
with them, they are in the field of the secondary boycott where privileges are 
few. The use of force, threats, or intimidation is enjoinable. My Maryland 
Lodge v. Adt (1905) 100 Md. 238, 59 Atl. 721; Beck v. Railway Teamsters' 
Union (1898) 118 Mich. 497, 77 N. W. 13. And the courts are quick to perceive 
the possibility of force in any action. The publication of a business as 
"unfair" has been construed as a threat and enjoined. American Federation of 
Labor v. Buck's Stove and Range Co. (1909, D. C.) 33 App. Cas. 83. But 
where the action of the union is in the form of a mere request to the public 
to withdraw patronage, no injunction will issue. Heitkamper v. Hoffman 
(1917) 99 Misc. Rep. 543, 164 N. Y. Supp. 533; Pierce v. Stablemen's Union 
(1909) 156 Calif. 70, 103 Pac. 324. These cases emphasize the fact that there 
must be the element of force in any true boycott, a fact which is often lost 
sight of in the popular use of the word. Lohse Patent Door Co. v. Fuelle 
(1908) 215 Mo. 421, 114 S. W. 997. 



Liens — Mechanics Liens — Payment by Owner. — The defendant made pay- 
ment to a contractor with instructions that the latter pay the plaintiff, the 
material man, and discharge the lien which had accrued in favor of the 
plaintiff for the material which went into defendant's house. The contractor 
paid the plaintiff without giving instructions as to the application of the money ; 
the plaintiff applied it to a former debt of the contractor and then sought to 
assert his lien against defendant's house. Held, that he could not. Farr v. 
Weaver (1919, W. Va.) 99 S. E. 395. 

It is well settled that when a debtor pays and does not specify to what debt 
the payment is to be applied, the creditor may apply it to any of them. Jeffer- 
son v. Church of St. Matthew (1889) 41 Minn. 392, 43 N. W. 74; Thacker v. 
Bullock Lumber Co. (1910) 140 Ky. 463, 131 S. W. 271. So it has been held, 
in opposition to the instant case, that where the material man does not know 
the source of the payment, he does not have to apply it to the cancelling of 
his lien against the owner who advanced the money. Thacker v. Bullock, 
supra. But there is authority for the converse ; that although the material man 
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does not know the source he must apply the payment to the credit of the 
owner paying it. This imposes a duty upon him to ascertain from whence it 
came. Sioux City Foundry & Mfg. Co. v. Merton (1916) 174 Iowa, 332, 
156 N. W. 367. On the other hand, there are cases which hold that although 
he knows the source he is not under a duty to apply it to the account of the 
owner who pays it. Pipkorn Co. v. Evangelical Lutheran St. Jacobi Society 
(1911) 144 Wis. soi, 129 N. W. 516. And the converse of this last is held; 
that if he knows the source he must apply it to the credit of the owner paying. 
Hughes v. Flint (1911) 61 Wash. 460, 112 Pac. 633. The debtor may specify 
to what debt the payment shall be applied and his direction is controlling. 
Brink v. Walter (1911) 145 Ky. 17, 139 S. W. 1064. But if he does not the 
law presumes, prima facie, that it was applied to the oldest one. Shepard v. 
Steele (1870) 43 N. Y. 52, 60. And it has been held that if the contractor 
makes a payment on general account without directing application it must be 
applied to the oldest item. Dey v. Anderson (1877) 39 N. J. L. 199, 205. 
There is authority for the proposition that if the owner wants the money paid 
on his account he must give seasonable notice to the material man to apply it 
in such manner. Jefferson v. Church of St. Matthew, supra. The principal 
case seems to have taken the best position among the different possibilities ; 
that if the material man knows for which debt the money was given, he must 
apply it to the payment of the same; that if he does not know, in the absence 
of instructions, he can make such application as he wishes. This view puts 
the burden on the owner to see that the desired credit is given for his money 
and gives him a right against the material man that he shall so use it when 
the purpose for which it was given is communicated to him. 



Mortgages — Foreclosure Sale — Redemption. — The plaintiff purchased the 
defendant's property at a foreclosure sale and then paid the back taxes on 
the same. Later the defendant redeemed this property under a state statute 
by payment of the sale price and interest. Another state statute permitted any- 
one having a lien on property to pay the taxes thereon and add this amount 
to his lien. The plaintiff sued to establish a lien for the amount he paid for 
the back taxes. Held, that the lien would not be granted. Moore and Kulen, 
J. J. dissenting. Wood v. Button (1919, Mich.) 172 N. W. 422. 

The instant case by the strict construction of the statute and the refusal 
of a lien to the plaintiff, is in accord with some authority and much dicta, but 
equitable principles seem to call for an opposite conclusion. Government 
Building & Loan Inst. v. Richards (1903) 32 Ind. App. 24, 68 N. E. 1039; see 
Walton v. Hollywood (1882) 47 Mich. 385, 11 N. W. 209; contra, Northern 
Inv. Co. v. Frey Real Estate and Investment Co. (1905) 33 Colo. 480, 81 Pac. 
300. The position of the purchaser during the redemption period appears 
analogous to that of a mortgagee who may, in equity, add to the mortgage debt 
taxes paid prior to the foreclosure sale. Jones, Mortgages (7th ed. 1915) sec. 
1080. Like the mortgagee, the purchaser's title is conditional; and, as in the 
case of the mortgagor, the redeemer ought, in equity, to be compelled to refund 
the taxes paid by the purchaser. The same reason which prompted the courts 
to create an equitable lien in favor of the mortgagee exists here; that pay- 
ment of taxes is essential for the protection of the security and eventually 
inures to the benefit of the mortgagor or redeemer. To deny such a lien 
would not only undeservedly enrich the redeemer, but tend to destroy the 
market value of such property at foreclosure sales. And so it has been 
generally held that one who has paid taxes to protect his rights may be 
subrogated to the tax lien of the state. Title Guaranty & Trust Co. v. Haven 



